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ACTS  OF  STaIE  IN  INTERNATIONAL  LAW 


/farl.  Pipers ,  l8l*3#  vol.  lxi.;  Wharton,  Direst,  vol.  i.  p.  64 

et  seq.  J  Moore,  Internatlonol  Arbitrations,  iii.  24 19 •/ 

In  January,  1 0I4. 1 ,  a  British  subject  named  McLeod  was  arresto 
whilst  in  the" State  of  Now  York,  on  a  charge  of  having  been  con¬ 
cerned  in  the  murder  of  one  Durfee,  a  United  States  citizen. 
Durfee  had  been  killed  in  1838  in  the  course  of  an  attack  which 
had  been  made  on  the  "Caroline,"  under  the  following  circums¬ 
tances:  The  "Caroline"  was  a  small  passenger  steamer  carrying 

the  American  flag  and  on  the  American  register;  but  at  the  time 
in  question  she  was  in  fact  in  the  employment  of  the  Canadian 
insurgents.  The  latter,*  v/ho  had  armed  and  organized  on 
American  territory,  in  the  neighbourhood  of  Niagara,  wore  pro¬ 
posing  to  use  the  vessel  for  the  purpose  of  making  a  descont  on 
British  territory.  In  order  to  prevent  this  a  British  forco 
crossed  the  river  by  night,  and  after  a  short  resistance  took 
possession  of  the  "Caroline,"  and  sent  her  adrift  do wn  the  falls 
of  Niagara.  It  was  in  the  course  of  this  attack  that  Durfee  was 
killed;  and  McLeod,  who  was  an  officer  in  the  Colonial  forces, 
was  one  of  the  assailants. 


CONTROVERSY Gn  McLeod’s  arrest,  the  British  Minister  at 
Washington  at  once  demanded  his  release,  claiming  that  the  des¬ 
truction  of  the  "Caroline"  was  a  public  act,  done  by  persons  in 
hor  Majesty's  service,  acting  in  obedience  to  superior  orders; 
and  that  the  responsibility,  if  any,  rested  with  her  Majesty's 
Government,  and  could  not,  according  to  the  usage  of  nations, 
be  made  a  ground  of  legal  proceedings  against  the  individuals 
concerned,  who  were  bound  to  obey  the  authorities  appointed  by 
their  own  Government.  The  United  States  Government  replied  that, 
as  the  matter  had  passed  into  tho  hands  of  the  Courts,  it  was  out 
of  its  power  to  release  McLeod  summarily;  and  that  its  action 
must  be  confined  to  using  all  possible  means  to  secure  his 
liberation  at  tho  hands  of  the  Courts,  and  to  seeing  that  no 
sentence  improperly  passed  upon  him  was  executed.  Great  Britain, 
however,  caused  It  be  understood  that  the  condemnation  and 
execution  of  McLeod  would  bo  followed  by  a  declaration  of  w  ir  ( 3c)  - 
A  writ  of  habeas  corpus  was  applied  for  on  McLeod's  behalf;  but 
the  Courts  of  the  State  of  Nov/  York  refused  to  release  him;  with 
the  result  that,  after  being  detained  in  prison  for  several  mcrth- 
he  was  ultimately  brought  to  trial  and  acquitted.  In  the  course 
of  the  correspondence  that  took  place  Mr.  Webster,  the  United 
States  Secretary  of  State,  admitted  that  his  Government  was  not 
inclined  to  dispute  that  it  was  a  principle  of  public  law,  sanc¬ 
tioned  by  the  usages  of  all  civilised  nations,  "that  an  individual 
forming  part  of  a  public  forco  and  acting  under  the  authority  of 
his  Government  is  not  to  be  held  answerable  as  a  private  tres¬ 
passer  or  malefactor";  and  he  therefore  agroed  that  "after  tho 
avowal  of  the  transaction  as  a  public  ono  by  the  British  Govern¬ 
ment,  there  could  be  no  further  responsibility  on  the  part  of 
the  agent.  ’  The  fact  of  an  acquittal  rendered  It  impossible  to 
challongo  the  proceedings  in  the  State  Court.  But,  to  prevent 
tho  occurrence  of  any  like  incident  in  the  future,  an  Act  of 
Congress  was  passed  in  1842,  which,  in  effect,  empowered  the 
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lubj.et.  or  citizen  of  i  faroi-n  Stott 
.!  'a  hell  in  custody  in  respect  of 
•  alio;  j  -authority  or  nrotoction 


'ey  any  for-ign  State,  tli  -■ 

_  _  dopendad  on  the  lav;  of  notions  (l). 

a  f«r  damagos  for  wrongful  arrest  and  d  ;t ont.ion 


It  Is  on  admitted  rule  that  the  public  agents  of  one  State 
cannot  bo  made  amenable  to  the  laws  of  another  St  it.  a,  in  respect 
of  acts  dono  under  the  authority  of  their  own  State.  This 
would  really  soem  to  be  only  1  branch  of  the  '"ldor  doctrine, 
that  the  acts  of  tho  State  itself,  dono  in  its  sovereign  capacity, 
c  mnot  bo  callod  in  Question  before  the  tribunals  of  another  Stai. 
for,  if  the  acts  ef  the  State  Its alf  ire  exempt  from  the  juris¬ 
diction  of  foreign  tribunals,  it  follows  that  the  acts  ef  its 
agents  dons  under  its  authority  and  within  th-Ii  delegated 
eo'vcrs,  or  adopted  by  it,  must  also  ha  exempt.  \nd  this  applies 
to  acts  done  under  the  authority  botr.  of  State?  proper  and  de 
facto  Governments  (if).  ihe  most  obvious  application  of  this 
principle  i»  soen  in  the  univers *1  rocognitl on  of  the  fact  that 
members  of  ,th.e  military  forces  of  a  Statu,  ilthou  h  subject  to 
the  1  vs  of  war,  cannot  be  made  amenably  to  the  civil  lavs  of 
netbo.r  State,  in  respect  of  acts  done  in  the  legitimate  exercise 
of  belligerent  powers.  In  McLeod's  Case  t  Is  vis  extended  by 
tho  ritish  Government,  and  rightly,  to  acts  done,  oven  in  time 
ef  yoaoe  and  against  th a  subjects  of  a  nominally  friendly  Power , 
under  the  authority  of  the  State,  and  far  which  tho  State 
assumed  full  responsibility.  Tho  issue  thus  became  one  between 
tho  States  themselves.  In  this  particular  case,  Croat  Britain 
was  able  to  show  that  the  acts  in  ruwstlcn  hid  (aeon  done  under 
the  pressure  of  self-defunc  .  ut  avm  had  this  not  been  so, 
the  fact  of  their  having  b  ien  a one  under  the  authority  of  tho 
State  should  have  sufficed  to  shield  thy  agent,  ilthou  h  repara¬ 
tion  mi^ht  of  course  have  boon  sought  from  the  St  ite  Itself. 

•And  the  same  principle  applies  to  acts,  not  being  belligerent 
acts,  lane  by-  other  puolic  agents  in  their  official  capacity, 
and  within  their  deleg  i ted  rowers. 


So,  in  Hatch  v.  Baez  (7  Hun.  59^)  Lt  was  hold  by  the  Courts 
of  Hew  York  ^tat-e  that  no  action  could  bo  maintained  in  that  State 
against  a  former  President  of  the  Dominican  uopubllc  for  acts 
dona  by  him  in  his  official  capacity. 

So,  again,  in  Underhill  v.  Hernandez •( 2o  U.S.  App.  573)  it 
was  hold  that  no  action  could  bo  maintained  Ln  tho  United  States 
against  the  defendant,  who  had  aeon  on  a  of  the  loaders  In  a 
revolutionary  movement  in  Venezuela  and  for  some  time  tho  civil 
and  military  chief  of  the  revolutionary  Government  there,  in  res¬ 
pect  of  divers  acts  of  aggression  committed  by  him  against  the 
person  of  the  plaintiff,  a  United  States  citizen;  such  acts  having  • 
been  dono  as  acts  of  State. 
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So  long  IS  tho  olrcumstoncoa^ro  njj  „oqulosconce  of 

express  adoption  of  the  ag~n  '  0ff actual  as  in  ict  of 

“fs?;te  will  sufflco  to  ■”**a1th0Onthf  other  t.nd,  just  os  a 
chato  is  against  for3icn3rs  ^  *  .*  p  ,n  -jrrent  purporting  to 

State  is  af  liberty  to  adopt  tho  ^^Tt  llborty  to  disown 

hivo  boon  done  on  Its  k^alf,  ■-  bv  Its  ardors  or  within  tho 
,,,4-0  -hich  were  not  actually  none  j  „  injury  has  ac- 

authority  committed  to  its  3kon  I *,  ,ctg  ’by  reason  of  any  trans- 
cruod  to1  mother  state  disavowal  will  be 

gression  of  luthoiitj,  -  part  of  the  State  to  re,, 

subject  to  in  obligation  on  the  I  ish  the  transgressor, 

inlury  in  so  far  as  possible,  to  pui ais^  ^  thlB  klnd,  a 

Moreover,  by  P«don*nS  ViSoS?  Msponslblllty  os  regards  the 
State  will  be  doomed  to  accept^  ^  a  treaty  or  Inters 

natlonal^agroemeftt  has  boon  onteredlnto^by^an^agent . 1^  ^  this 

of  his  authority,  there  Is  also  storing  any  advantage 

that^may^have^been  gained  Sounder  (,). 


(k)  Lord  Palmerston,  then  ^Cb,a^HI';,;1n[ jto^l/London,  that 
affairs,  told  Ur.  StBvenson,  tho  U.S.  lamis 

JlUi  and  Taylor,  P-  W- 

M  So^Undorhlll^vi^Hernandez  U^.  App.  575)1  Scott, 

_  A?  and  cases  there  cited. 

&  Zl  award  ‘in  SioTaU^’cotesworth  and  Powell  ( Moore, 

-^w^aii:  $?■*«£  tto  -  s^sf  ■ 

^ih.Bt^^-^i^?^?rP-8now  regarded  as  subject  to 
ratification. 
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